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APPEAL BRIEF 

(I.) REAL PARTY IN INTEREST 

The real party in interest is The Steel Network, Inc. 



Appeal Brief for Application Ser. No. 10/682,586 
Attorney Docket No. 4782-030 
Client Ref. No. IP-P-016 

(11.) RELATED APPEALS AND INTERFERENCES 

There are no related appeals or interferences. 

(III.) STATUS OF CLAIMS 

Claims 1,6-8, 1 1, 21-24 and 34-38 are pending and are appealed herein. 
Claims 2, 3, 4, 5. 9, 10, 12-20 and 25-33 have been canceled. 

(IV.) STATUS OF AMENDMENTS 

All amendments have been entered. 

(V.) SUMMARY OF CLAIMED SUBJECT MATTER 

Claim 1 is directed to a stud spacer 10 that extends betv^een two studs 24 In a 
wall where each of the studs includes an opening 24C. See Fig. 1A; page 2, paragraph 
2, lines 2-3; page 6, paragraph 3, line 10. The stud spacer includes a main member 
adapted to extend between two studs. The main member includes first and second end 
portions. A projection 40 extends from one of the end portions. See Fig. 1 A and page 
4, paragraph 5. lines 4-6 and page 5, lines 1-3. An opening 42 is formed in the other 
end portion. See Fig. 1A and page 6, paragraph 1, lines 1-2. The main member 
includes a pair of side flanges 36 and a pair of end flanges 34. See Fig 1 A and page 5, 
paragraph 3, 1^^ sentence. End flanges 34 are adapted to be connected to the two 
studs that stud spacer 10 extends between. See Fig. 1 and page 5, 2^^^ full paragraph, 
1®* sentence. Stud spacer 10 is adapted to be connected to another stud spacer by 
extending projection 40 of the one stud spacer through opening 42 within one stud and 
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into the opening of another stud spacer. See Fig. 6 and page 6, paragraph beginning 
with "Having../* and concluding on page 7, next to last sentence in the paragraph. 

Claim 21 calls for a stud spacer 10 that extends between two studs 24. See Fig. 
1 and page 6, paragraph 2, lines 9-10. The stud spacer 10 includes a main member 
adapted to extend between the two studs. The main member includes first and second 
end portions. A projection 200 extends from one end portion. See Fig. 7A-7H and page 
7. paragraph 4, lines 3-5. There is provided a projection receiver formed on the other 
end portion. See page 7 paragraph 4, line 5; and page 8, lines 3-7. The projection 200 
or projection receiver includes one or more locking members such that when a 
projection of one stud is projected into the projection receiver of another stud, a locked 
condition is realized. See Fig. 7H, page 10, lines 6- 

Claim 34 calls for a stud spacer 10 that extends between two studs 24, and 
which is connected to one or more similar stud spacers. See Fig. 1 and page 6, 
paragraph 2, lines 9-10. The stud spacer includes a main member. The main member 
includes opposed end portions. A projection 100 extends from one end portion. Page 
10, paragraph 1, line 6. A receiver 102 is disposed on one end portion of the stud 
spacer and adapted to receive a projection 100 of another stud spacer. See page 10. 
paragraph 1 , lines 7-9. When the two stud spacers are connected together, the 
projection 100 of one stud spacer will engage and lock with the receiver 102 of another 
stud spacer. See page 10, paragraph 1, lines 7-9. 
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(VI.) GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

Whether claims 21-24 and 34-38 are anticipated under 35 U.S.C. §102(b) by 
Vukmanic, U.S. Patent No. 4,677.802. 

In construing a disputed claim term, must the Examiner disclose to the Applicant 
the explicit claim construction given by the Examiner to the disputed claim term? 

Whether claims 1, 6, 8 and 11 are obvious under 35 U.S.C. §103(a) as being 
unpatentable over Soucy, U.S. Patent No. 3,778.952, in view of Pellock, U.S. Patent 
No. 5,884.448. 

Whether claims 7 is obvious under 35 U.S.C. §1 03(a) as being unpatentable over 
Soucy, in view of Pellock, and in further view of Tollenaar, U.S. Patent No. 6,705,056. 



(VII.) ARGUMENT 

A. Claims 21-24 and 34^8 Are Not Anticipated bv Vukmanic . 

Claims 21 and 34 are as follows: 

21 . A stud spacer for extending between two studs comprising: 
a main member adapted to extend between the two 
studs; 

the main member including first and second end 
portions; 

a projection extending from one end portion; 
a projection receiver formed on the other end portion; 
and 

wherein either the projection or projection receiver 
includes one or more locking members such 
that when a projection of one stud spacer is 
projected into the projection receiver of another 
stud spacer a locked condition is realized. 
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34. A stud spacer for extending between two studs and 

connected to one or more similar stud spacers, comprising: 

a. a main member; 

b. the main member having opposed end portions; 

c. a projection extending from one end portion; 

d. a receiver disposed on the other end portion and 

adapted to receive a projection of another stud 
spacer; and 

e. wherein when two stud spacers are connected 

together the projection of one stud spacer will 
engage and lock with the receiver of another 
stud spacer. 

1. In construing a disputed claim term, must the Examiner, when 

requested, disclose the claim construction to the Applicant, or can 
the Examiner refuse to disclose the claim construction and maintain 
that whatever the construction the prior art falls within the scope of 
the construction? 

In ex parte prosecution, this may be a novel question of law. Applicants have 
been unable to find any authority addressing this issue. 

Certainly, claim construction is a vital and essential part of any patentability 
analysis In ex parte prosecution. Examiners are required to construe disputed claim 
terms. Only after the claims are constoied, can the Examiner apply prior art. The 
MPEP, precedent of this Board, as well as Federal Circuit authority, holds that disputed 
claim terms in ex parte prosecution must be construed. 

Section 21 1 1 .01 of the MPEP sets forth the basic rules of claim construction in 
ex parte prosecution. The words of the claim must be given their plain and customary 
meaning unless the plain meaning is inconsistent with the specification. See In re Zeltz, 
893 F.2d, 319. 321, 13 U.S.P.Q.2d 1320, 1322 (Fed. Cir. 1989). The ordinary and 
customary meaning of a term may be evidenced by a variety of sources including the 
specification, the prosecution history, the words of the claims themselves, and extrinsic 
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evidence concerning the meaning of technical terms and the state of the art. Phillips v. 
AWH Corp., 415 F.3d 1303. 1314, 75 U.S.P.Q.2d 1321, 1327 (Fed. Cir. 2005) (en 
banc). 

The issue presented here is, what must the Examiner do. to appropriately comply 
with the requirement to construe a disputed claim term? In this case, the Examiner was 
repeatedly requested to construe the claim terms "stud" and "stud spacer*'. On at least 
three different occasions the Examiner was requested to disclose his construction of 
these temfis. See Applicant's Office Action responses of June 30, 2008, October 20, 
2006, and July 14, 2006. The Examiner refused each request to disclose his claim 
construction. Thus, the issue here is, if requested by the Applicant, must the Examiner 
explicitly set forth his or her construction based on Section 21 1 1 .01 MPEP and the 
basic law of claim construction; or, can the Examiner refuse to disclose the construction 
and simply maintain that a part or feature of the applied prior art meets the disputed 
' claim term? It is difficult to see how the claims can be fairly and thoroughly construed 
without Applicants' knowing the Examiner's construction of the disputed claim term. 

Many times, Examiners, as a manner of course, disclose their claim construction. 
Applicants do not contend that the practice complained of here is routine. 

When the Examiner refuses to disclose the claim construction, the Applicant is 
left with little knowledge of the constnjction except, again, that whatever construction 
was imparted to the claim term, it is broad enough to encompass a part or feature of the 
applied prior art. In these cases, the Applicants do not know if the Examiner gave the 
disputed claim term its plain and ordinary meaning, if the construction is consistent with 
the specification, or if the construction is consistent with how a person of ordinary skill in 
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the art would construe the term. In other words, the Applicant has no way of knowing if 
Section 2111 .01 of the MPEP has been complied with, or if the construction comports 
with the basic canons of claim construction. Most Importantly, without knowing the 
Examiner's construction, the Applicants have no way of effectively contesting or 
traversing the claim construction. In the end it is difficult, if not impossible, for the 
Applicants to challenge the claim construction. 

An Applicant should not be left to speculate as to the Examiner's construction. 
When the Examiner refuses to divulge the construction, an Applicant cannot look at the 
applied prior art and determine with any degree of certainty the claim construction that 
was applied. While the Applicant can guess or speculate, there may be an infinite 
number of materially different constructions that would encompass a part or feature of 
the prior art being applied. Again, there is no way for the Applicant to know if the 
Examiner correctly applied the plain and customary meaning for the term, construed the 
temi consistent with the specification, or construed the term consistent with how a 
person of ordinary skill in the art would have construed the same. 

Logic is of little help traversing a claim construction issue where the Examiner 
refuses to disclose the claim construction. Here, the Applicant is left to argue that 
whatever the construction, the construction is unreasonably broad. Again, Applicant 
cannot attack the basis for the construction because the construction is unknown. 

Fundamentally, claim construction cannot be carried out without disclosing the 
construction. If the Examiner's construction is withheld, can that really constitute claim 
construction? Notwithstanding, the advantages of disclosing the claim construction far 
outweigh the disadvantages. Certainly, by disclosing the claim construction to the 
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Applicant, there will be a nfiore accurate clainri constnjction. This will not change the 
basic law with respect to ex parte claim construction. Still, the Examiner can give the 
disputed claim term the broadest reasonable construction consistent with the 
specification. The point here is that the Examiner should be required to disclose the 
broadest reasonable construction to the Applicant. By knowing how the Examiner 
construes a claim term, the Applicant has an opportunity to amend the claim and better 
define the invention over the prior art. This should result in less appeals. In addition, 
the public interest is served by an open claim construction process because in the end 
the claim as a whole is clearer and perhaps more definite. This serves the public notice 
function of the claim. 

The requirement for an explicit construction is not burdensome or unreasonable: 
Here, for example, the claim tenms in dispute are "stud" and "stud spacer". Certainly, as 
required, the Examiner construed these terms. Requiring the Examiner to disclose s 
construction that already has been made is not burdensome or unreasonable. This is 
especially true considering the fundamental role that claim construction plays in a 
patentability analysis. 

Applicants understand that the Board, from time-to-time, engages in claim 
construction and sometimes expressly states the construction. However, an Applicant 
should not have to appeal an Examiner's decision to obtain a claim construction. That 
is a very expensive and time-consuming approach to such a fundamental principle of 
patent law. 

There is danger in condoning a practice where the Examiner is not required to 
disclose to the Applicant the claim construction. The danger is that the claim 
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construction step may be skipped or casually approached by looking at the disputed 

claim term and simply concluding, without a construction, that a part or feature of the 

applied prior art meets that tenm. In such cases the canons of claim construction are 

not applied. If this happens, there is a chance that in a significant number of cases that 

the claim construction is wrong. 

The Board is respectfully urged to separately address this issue and to 

specifically hold that when a claim construction term is clearly in dispute and the 

Applicant requests the Examiner to disclose his or her claim construction, that the 

Examiner must do so. 

2. Properly construed, the claims are not anticipated by Vukmanic. 

As noted above, the first step In a Section 102 analysis is claim construction. All 
claim terms that are in dispute must be construed. 

Based on the specification including the drawings and the customary and 
ordinary meaning of the term "stud spacer," the term "stud spacer" as used in the 
present application means a structural member interposed between studs in a wall for 
holding the studs a given distance from each other. Again, that construction is 
consistent with the customary and ordinary meaning of the term "stud spacer," 
consistent with Applicants' specification, and consistent with how a person of ordinary 
skill in the art would construe the term. 

Regarding the ordinary meaning of the term "stud", the McGraw-Hill Dictionary of 
Scientific and Technical Terms defines "stud" as follows: 
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One of the vertical members in the walls of a frame 
building to which wallboards, lathing, or paneling is 
nailed or fastened. 

See Exhibit 1 . (Evidence entered into record at page 9 of Applicant's response of July 
14,2006). 

Certainly, this definition of "stud" is consistent with how Applicants have used the 
term in their specification. A person of ordinary skill in the art would likewise view the 
term "stud" as referring to a vertical member in a wall structure. 

The same McGraw-Hill Dictionary of Scientific and Technical Terms defines 
"spacer" as: 

A device for holding two members at a given distance 
from each other. 

See Exhibit 2. (Evidence entered into record at page 9 of Applicant's response of July 
14, 2006). 

Thus, the term "stud spacer" means a structural member interposed between 
studs of a wall for holding the studs at a given distance from each other. This 
construction is consistent with Applicants' specification and how a person of ordinary 
skill in the art would construe the term. 

Vukmanic does not disclose a stud or a stud spacer. Indeed, Vukmanic does not 
even show or discuss a wall structure. Instead, Vukmanic discloses a ceiling 
suspension system that includes main runners 1 1 and cross runners 12 for supporting 
ceiling tiles. The Examiner finds that the runners 1 1 are studs, and that cross runners 
12 in the ceiling system constitutes stud spacers. This finding is en-or. It is contrary to 
the proper construction of "stud" and "stud spacer." A ceiling structure is not a wall, and 
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structural connponents of a ceiling structure can never be deemed a stud or a stud 
spacer. 

All of Applicants' claims are restricted to a stud spacer for extending between 
studs. Claim 1 , for example, recites the term "stud spacer" in both the preamble and 
body of the claim. Hence, Applicants' claims cannot be anticipated by a reference that 
does not disclose studs or stud spacers. 

3. The Examiner's finding that Vulcmanic discloses a stud spacer is 
unsupported. 

The Examiner's Section 102 rejection rests entirely on the finding that Vukmanic 
discloses a stud spacer. The Examiner found: 'Vukmanic shows a stud spacer (12) for 
extending between two studs with each stud having an opening therein..." Final Office 
Action, page 3. That finding is unsupported. That is, there is no substantial evidence 
that will support that finding. The structure 12 shown in Vukmanic is not a stud spacer. 
On the contrary, it is a cross runner found in a ceiling structure for supporting ceiling 
tiles. That finding or that fact Is incontrovertible. 

These findings bring into focus the shortcomings of the Examiner's Section 102 
analysis. That is, if the Examiner had properly constmed the term "stud spacer", then it 
would have been clear that the cross runner 12 in Vukmanic does not meet the stud 
spacer limitation in the claims. 
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4. The claim ternfi "stud spacer" is a structure and not an intended use 
phrase. 

The Examiner appears to maintain that a stud spacer is not a structural member, 
but simply an expression of an intended use. Respectfully, Applicant disagrees. The 
term "stud spacer" is a term of art widely used to describe a structural component of a 
wall. Persons of ordinary skill extensively refer to stud spacers as structural members 
in a wall, and the customary and ordinary meaning of "stud spacer'', as discussed 
above, is consistent with its use as a term of art. 

Many U.S. patents illustrate that the temi "stud spacer*' Is a structure and is 
commonly referred to as a structure - not an intended use. The use of "stud spacer" as 
an ordinary term for defining a structure in a wall is evidenced in various U.S. patents. 
For example, see U.S. Patent No. 6,843,035 which refers to a prior art patent which 
reveals the use of a "stud spacer'* used in construction. U.S. Patent No. 5,274,973 is 
directed to a Stud Spacer and a Mounting System. U.S. Patent No. 4,625,415, again, 
relates to a stud spacer. U.S. Patent No. 4,595,165 refers to a 2 x 4 stud spacer. U.S. 
Patent No. 4,155,208 is directed to a building insulation and refers to stapling a 
structure to a stud spacer. 
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B. Claims 1. 6-8. and 11 Are Not Obvious Over Soucv and Pellock. 

Claim 1 is as follows: 

A stud spacer for extending between two studs with each stud 
having an opening therein, the stud spacer comprising: 

a main member adapted to extend between the two studs; 

the main member including first and second end portions; 

a projection extending from one of the end portions; 

an opening formed in the other end portion; 

wherein the main member includes a pair of side flanges and 

a pair of end flanges; 
wherein the end flanges are adapted to be connected to the 
two studs that the stud spacer extends between; and 
wherein the stud spacer is adapted to be connected to 

another stud spacer by extending the projection of the 
one stud spacer through the opening within one stud 
* and into the opening of another stud spacer. 

1 . Uncontrovertible facts relative to Soucy's teachings. 

A review of Soucy reveals the following evidence that is uncontrovertible: 

a. An object of Soucy's invention is to provide a bracing member 32 that 
when engaged between studs is readily removable. Soucy column 1 , lines 20-24. 

b. Another object of Souc/s invention is to provide a bracing member 32 that 
is constructed from heavy gauge sheet material, Soucy column 1 , lines 24-27. 

c. Another object of Soucy's invention is to provide a bracing member which 
will conform to conventional forms of manufacture, be of simple construction and easy 
to use so as to provide a device that will be economically feasible, long lasting and 
relatively trouble free in operation. Soucy column 1 , lines 33-37. 

d. Soucy's bracing member is designed to be used in a non-load bearing 
petition wall. Soucy column 1, line 9, 18, 63-64; column 2, line 14; and column 4, line 9. 
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2. The Examiner's finding that it would have been obvious to place end 
flanges on Soucy's bracing member to "enhance the securement" of 
Soucy's spacer to the studs is unsupported. 

There is no dispute that Souc/s bracing members 32 are not secured to the 
studs. In Soucy, the bracing members 32 extend through openings in the studs and the 
adjacent ends of respective bracing members are merely linked. Furthermore, the 
Examiner acknowledges that Soucy does not Include end flanges. 

Reproduced below is figure 1 A from Applicant's application. 



24A 




F/G. iA 

Note that as claim 1 calls for, figure 1 A shows the claimed stud spacer extending 
between two studs and the end flanges 34A and 34B are secured directly to the studs. 
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In setting forth the Section 103 rejection with respect to the end flanges, the 
Examiner states: 

It would have been obvious to one having ordinary skill in the art at the time of 

the invention to modify Souc/s structure to show the main member including 

a pair of end flanges, the end flanges are adapted to be connected to the two 
studs that the stud spacer extends between since the flanges enhance the 
securement of the spacer to its supporting structures 

Final Office Action, pp. 4 and 5. 

There is no substantial evidence supporting this finding. Respectfully, this is a 
classical hindsight reconstnjction of Applicant's invention because it directly goes 
counter to the teachings of Soucy. As noted above, Soucy specifically teaches that an 
object of his invention is to provide a bracing assembly that is "readily removable" from 
between adjacent studs. Soucy column 1 , lines 20-24. It is clear from viewing figures 2 
and 4 of Soucy that the bracing member 32 is indeed readily removable from the studs. 
All that is required is that the technician engage bracing member 32 with his hand and 
simply lift upwardly. That removes the bracing member from between the studs. 

Even aside from Soucy's declaration that an object of his invention is to provide a 
bracing member that is readily removable, there is Indeed no need to secure the bracing 
members of Soucy to the respective studs. As designed, Souc/s bracing members 32 
will indeed fully and completely brace the studs. Soucy makes a point that the bracing 
members are designed to be used in a partition wall, which expressed in Soucy, is a 
non-load bearing wall. See Soucy column 1, lines 8-9. Further, those skilled in the art 
appreciate that a partition wall is a non-load bearing wall. Adding end flanges to Soucy 



15 



Appeal Brief for Application Ser. No. 10/682,586 
Attorney Docket No. 4782-030 
Client Ref. No. IP-P-016 

that would be secured to the studs only complicates the Soucy bracing member, adds 
costs, and makes it more difficult and time consuming to install. 

The Examiner's position here is unsupported and certainly there is not 
substantial evidence to support a prima facie case of obviousness here. 

3. There is no evidence that supports the Examiner's position that it 
would be obvious to incorporate side flanges into Soucy's heavy 
gauge sheet material bracing members. 

There is no dispute that Soucy does not include side flanges. Indeed, no side 
flanges are needed. Again Soucy, pointing out the main objects of his inventions, states 
that one object of the invention is to construct the bracing assembly from heavy gauge 
sheet material. Soucy column 1 . lines 24-27. Further, Soucy states that another object 
is to provide a bracing assembly that is "long lasting". Soucy column 1 , lines 32-37. By 
stating that his objects are to construct the bracing member 32 out of heavy gauge 
sheet material, which really means heavy gauge sheet metal, and that the bracing 
member is to be long lasting, means that Soucy has designed his bracing member such 
that it is designed not to fail. Side flanges added to Soucy serve no real purpose. 

The Examiner, in combining the side flanges of Pellock with Soucy, states as 
follows: 

It would have been obvious to one having ordinary skill in the art at the time of 
the invention to modify Soucy's structure to show the main member, including a 
pair of side flanges... [to] reinforce the main member against bending as taught 
by Pellock. 

Final Office Action, pp. 4 and 6. 
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Respectfully, there is no evidence to support this finding and indeed Soucy 
teaches against such an arrangement by specifically stressing that one of the objects of 
his invention is to provide a bracing member constructed of heavy gauge sheet metal or 
material. There is absolutely no need for incorporating side flanges into Soucy's 
bracing member. This is not a case where Soucy's bracing members are designed from 
light gauge sheet metal. As stressed above, just the opposite is tme. Soucy's bracing 
members are made of heavy gauge sheet material that is designed to "be economically 
feasible" to be "long lasting and relatively trouble free in operation". Soucy, column 1 , 
lines 33-37. Adding side flanges will add extra material and cost and will be counter to 
Souc/s object of providing an "economically feasible" bracing member. Moreover, 
adding side flanges will not result in the bracing members lasting longer or being more 
trouble free in operation. Further, side flanges would inhibit trouble-free operation by 
discouraging or thwarting a worker from upwardly bumping the bottom of the Soucy 
brace to disengage it for removal. 

Respectfully, the Examiner's obviousness rejection here is a classical hindsight 
rejection and ignores the most basic and fundamental teachings of Soucy. 
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4. The Examiner's Section 103 rejection fails to adequately describe 
how the end flanges of Pellock could be incorporated into Soucy. 

The Examiner never discloses to Applicants how he envisions the end flanges 38 

and 40 of Pellock, shown below, are to be incorporated to the Saucy bracing member. 




After all, the so-called end flanges 38 and 40 of Pellock are simple extensions of side 
flanges that have been turned outwardly. Soucy does not have side flanges. It is 
difficult to envision how end flanges can be incorporated into Soucy and work. This is 
especially of concern since Soucy points out that one of his objects is to provide a 
bracing assembly "which will conform to conventional forms of manufacture..." See, 
Soucy column 1 , lines 34-35. 
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The Examiner's obviousness rejection is problematic for the Applicants because 
it is simply based on a conclusion that Pellock's end flanges can be incorporated into 
Soucy. Respectfully, the Examiner should be required to explain where the end flanges 
would be placed in Soucy and how they would be secured or formed with the structure 
of Soucy. The Examiner might take the position there are any number of ways. Still, 
the Examiner should be required to set forth what he believes is the obvious way so that 
Applicant will have an opportunity to traverse and argue against such. It is this kind of 
information that is crucial in an obviousness rejection because it is one thing to simply 
conclude that it would be obvious to use end flanges in Soucy, and it is another thing 
altogether to make that conclusion and explain how such can be accomplished. 

Applicants appreciate that in some obviousness rejections that it is clear as to 
how the secondary reference feature is incorporated into the primary reference. In 
those cases the Examiner need not explain. But there are other cases, like the present 
case, where it is not clear or obvious how a person of ordinary skill in the art would 
incorporate the secondary feature into the primary device. It is in those cases that the 
Examiner should go beyond just merely stating that a secondary feature can be 
incorporated into the primary device. 

C. Claim 7 is Not Obvious over Soucy Combined with Pellocic and Further 

Combined with Tollenaar, 

Claim 7 depends from claim 6. Claim 6 and 7 are as follows: 

6. The stud spacer of claim 1 wherein the main member 
includes a central section and wherein the side flanges are turned out of 
the plane of the central section. 
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7. The stud spacer of claim 6 wherein the end flanges and the 
side flanges are turned in opposite directions with respect to the central 
section. 

As noted above, it is not altogether clear how the Examiner proposes to modify 
Soucy to include the end flanges in the rejection of claim 1 . For purposes of argument, 
Applicants will assume the Examiner's case is that he would provide Soucy with side 
flanges 30 from Pellock and then turn the ends of the side flanges outwardly to fonm end 
flanges, again as shown in Pellock above. 

Now the Examiner maintains that it would have been obvious to further modify 

Soucy once again to make the end flanges extend in a direction opposite to the 

direction of the side flanges. Respectfully, this is one more step in reconstructing 

Applicant's invention through hindsight. The Examiner states: 

It would have been obvious to one having ordinary skill in the art at the 
time of the invention to modify Soucy's modified structure to show the end 
flanges and the side flanges are turned in opposite directions with respect 
to the central section as taught by Tollenaar, since it enables the easy 
secure attachment of the stud spacer to the studs with the end flanges as 
access to the end flanges are not blocked by the side flanges. 

Final Office Action page 6. 

There is no prima facie case of obviousness here. As seen in figures 1 and 2 of 

Pellock, the so-called end flanges are not blocked. The end flanges extend outwardly 

from the side flanges and are easily securabie to the stud. Thus, the finding that this 

improves access to the end flanges because they are not blocked by the side flanges is 

erroneous. 

The only reason to extend the end flanges as claimed and in the opposite 
direction of the side flanges is to yield Applicants' claimed invention. Respectfully, there 
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is no reason to further modify Soucy and Pellock with Tollenaar. This is a clear 
example where there is absolutely no reason for the last modification and where the 
proposed modification is based entirely on hindsight. 

Thus, it is respectfully urged that claim 7 contains allowable subject matter and 
the Examiner's rejection should be reversed. 

CONCLUSION 

For the foregoing reasons, the Board is respectfully urged to hold that the 
Examiner cannot refuse to disclose a claim construction of a clearly disputed claim term 
when requested by the Applicant. Further, the Board is respectfully urged to reverse 
the rejections of the Examiner in this case. 
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(Vill.) CLAIMS APPENDIX 

I . A stud spacer for extending between two studs with each stud having an 
opening therein, the stud spacer comprising: 

a main member adapted to extend between the two studs; 
the main member including first and second end portions; 
a projection extending from one of the end portions; 
an opening formed in the other end portion; 

wherein the main member includes a pair of side flanges and a pair of end 
flanges; 

wherein the end flanges are adapted to be connected to the two studs that 
the stud spacer extends between; and 

wherein the stud spacer is adapted to be connected to another stud 
spacer by extending the projection of the one stud spacer through the 
opening within one stud and into the opening of another stud spacer. 

6. The stud spacer of claim 1 wherein the main member includes a central 
section and wherein the side flanges are tumed out of the plane of the central section. 

7. The stud spacer of claim 6 wherein the end flanges and the side flanges 
are turned in opposite directions with respect to the central section. 

8. The stud spacer of claim 1 wherein at least one end flange is divided into 
at least two portions and wherein the projection extends between the two portions. 

I I . The stud spacer of claim 1 wherein the opening formed in the second end 
portion of the main member includes a slot. 
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21 . A stud spacer for extending between two studs comprising: 
a main member adapted to extend between the two studs; 
the main member including first and second end portions; 
a projection extending from one end portion; 

a projection receiver formed on the other end portion; and 
wherein either the projection or projection receiver includes one or more 
locking members such that when a projection of one stud spacer is 
projected into the projection receiver of another stud spacer a locked 
condition is realized. 

22. The stud spacer of claim 21 wherein either the projection or projection 
receiver includes one or more stops for engaging the one or more locking members. 

23. The stud spacer of claim 22 wherein the locking members are disposed on 
the projection and the stops form a part of the projection receiver. 

24. The stud spacer of claim 21 wherein at least a portion of the projection is 
deflectable in response to the projection engaging the projection receiver. 

34. A stud spacer for extending between two studs and connected to one or 
more similar stud spacers, comprising: 

a. a main member; 

b. the main member having opposed end portions; 

c. a projection extending from one end portion; 

d. a receiver disposed on the other end portion and adapted to 
receive a projection of another stud spacer; and 
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e. wherein when two stud spacers are connected together the 

projection of one stud spacer will engage and lock with the 

receiver of another stud spacer. 

35. The stud spacer of claim 34 wherein the projection and receiver are 
disposed such that when consecutive stud spacers are connected together, the 
projections and receivers will overlie each other. 

36. The stud spacer of claim 34 wherein both the projection and receiver 
include a flap that is at least partially flexible. 

37. The stud spacer of claim 36 wherein in a locked position, the flaps of the 
projection and receiver engage each other. 

38. The stud spacer of claim 34 wherein both the projection and receiver 
include a flexible flap, a hold down element, an opening disposed between the flap and 
the hold down element, a deflector, and an opening disposed between the deflector and 
the hold down element. 
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(IX.) EVIDENCE APPENDIX 

Exhibit 1 : Definition of "stud" from McGraw-Hill Dictionary of Scientific and 
Technical 

Ternns. (Evidence entered into record at page 9 of Applicant's response of July 
14. 2006). 

Exhibit 2: Definition of "spacer" from McGraw-Hill Dictionary of Scientific and 
Technical 

Terms. (Evidence entered into record at page 9 of Applicant's response of July 
14, 2006). 
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(X.) RELATED PROCEEDINGS APPENDIX 

None. 
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matching 

Won fRtBrtiiDitAOl UseofastubtomatchatraiiT- 
<^*>Sl> KS^r^U. matching dep«.ds on *e 
'»^!'^ h^ween ffie Wro wires of the stub, the posiuon of the 
l^'^'^o^ar^ md the point at which the transmission line is 

S"'4SV.^^-hS^^ 

^H-^-S^e CB^^rrLbersWordenodngthe 
'StJ^of.U wirc.anddalh. r«*-.^^^^^^^^ 



Styloid 1941 



"^"'a- r;;^o.^cl- ■ C^^.. .hose 
•^"^nrtor is supported by means of short<im..ted coaxial 

ionrtedl ne Ielectromao) a transmission line tha 
'**"'^'SacUyaquaner-wavelength long acts asan insulator 

«tSn^ttreactance. I 'stab s^lpord-sd mi l 
.'"S eh BNO] A pair of ihdit switch tails, he d only at 
''tL^S^nHUlomoveattheothete^ 
*r»sZeextenlonnaru)w-gageindustriBltr4mways. t 8^ 

jStSon [ENOl AtenonthatftBintoastabmortise. {'stsb 

^XuL fMECK ENOl • A short tiibe wblded to a boilM or 
^s^vesld^rprovidVfor.heat.a<*mentofaddiUo«^ 

i^tii^ WEirntoMXoJ Stub which is tetminatedbjr^^ 
•J^S-circuiting means and used ^'J^hmg imp^ance 
M*e line to which it u joined as a branch. I 'stab 
^ is, f M ATERl A smooth plasterHke matenal applied to the 
SiXro.h««terior?urfaceof.buadi«8or«rucU«.. 

ffdrir\M™rALice.s„chasanimpac.w.^^ 
f^ffi a Sened iteel nail (stud) into concrete or other 

teStoiest the hypothesis that a random sample of « ob«nm- 
£ a>me, from S normal population with a given mean. 

|iSr.:^^rS Aone-samplc.testsuulsaccom. 

L of n observations. S U the square root of the "«» ^^"^ 
fcyiation. and M.« is *e hypothesized mean. I stOd-ans te 

^^sl-test |sT)^Tl Atestinaone^sampleproblem^n^ich 

fercSX.v:a«f'cL.nm^ 
>ttud at its midlength perpendicular to die major axis to mamtain 
*i^hape of the link. 1 'stab lliQk /Mb] 
am wall iBuiiDl A waU formed with timbers; studs are 
Sl^i^^ taches (3(M1 centimete,,) on center. 

&MW>i IMBT] Arc-weldingusingthebeatofanelectnc 
Hf proluced between a metal stud and another part, and then 
Paging the parts together under pressure. s'^^«^'«J 
iiiiffldmlneVal [mineral] A mineral having exWi^ of a 
^feign element within its larger intenuees. i 1 
stuffing tENGj A method of sealing the mechan cal joml be- 
.llw^»?womc.ilsurfaces;paclung(stuffing)maten«d^^^^^^ 
SSithinthe seal area container (Uic stuf(ing^ori««kingbox)^^ 
^tbmpiessed to a liquid-proof seal by a threaded packing nng 
Sltewer. Alse known as packing. ( 'stsfio 
«imnflb«»x UNO) Apaclced.pressure-uehtjOTnt fora roo 
..(Sat 3es Artlugh a hole to .educe or eUminate fluid leakage. 

iffingnul [eng] A nut for adjusting a stuffing box. \ stai 



i^iilr tMiN ENO) A platform laid on timbers, braced aciws a 
'vftAing from side to side, to support worttere or to cany ore or 
\^ivsstc { stsl 1 * 
■(lllJll piece tMiNENO) 1-Apieceoftimtoplatjrf ito^ 
* Wet the back of a level to prevent rock falUng mtt> the level 



bom the stopes above. Z TBnbe« Wfcing the ipUtfofm of a 

9^l?i9toK''&Jwcl StuntiBte«placedbetw««jmefoot 
md hSg v^alls. which constitute dte only artiBcial support 
^S&Mnc excavation of a slope. { 'stol .stCpMi) ) ~ 

iZ^ol A small pUlar of coal lefk between the 
JTsway ani the brLts to protect U^se passages; 

Thr^ ' A^iseveral plant diseases marked by 
mrfiiciion in size of the plant { stsnt i ^ 
e'SfnTSTx lEl^l ALvice,ocoj«|^*e™npn„Ungf<'-- 
tions of a teletypewriter teninnaL I stajtf JWM j 

(►"NENofl. AbtockrcsidoefttmdBtilledmercinyore. 
Sting of soot. hyditKaibons. mercury and mereury com- 
nounds. end ore dust t'stap ) ■ . 
StumMn [VERT zoo] Any of 10 species of targe boiwm- 
Sfidi which comprise the family Acipensendae; ihciody 
ITflverows of bony plates, and the snout is elongate wtth four 
barbels on its lower surface, ('starjanj ..^ j..,„wi, 
fflurowrule [stat) A rule for determming the desirable 

Tgrom into ^ « ^^"^"^ ^^^'f"' 
be cto^i&d; the number of groups or classes is 1 + 
*3 log^- there n i the number of observations. 1 'starps 

Bta.i4dout#llle piBbleni Imrn] TUe general problem of 
®^^a StoriCdiife.«iti.l equation of order 2n U,geA« 
wWbS-boundarycondiUons. Also known as cigemrahic prob- 
lem 1 'st9rmlya'viliprU''l9'''l ,.~ .:,„„. 
StormilouvllleWm Imaih] A giv«, djff«»iud equa- 
tion togeUier widi its boundary conihttons having' Sturm-Uou- 
vine problem fonn. ( 'stwro lyO'vil .sts-ein _ - 
Storm^uence (math] for a PO^V""^ 

sequeiwrof functions/o(Jt)./iC*) where/oW = PW-^W " 

i??jrtitod / W is the negative remainder that ocwb by todmg 
SiTgi^l Smmon divisor of /,.,W and/._,(x) vm the e«- 
clidean algorithm. ( 'staim .slkwais | 

^Slheorem [math) ^^.'^ff^J'.^^ 
the number of real roots ofapolynomialp(x)whi*ttotow^ 

two iSm. values of r. the St»nn8equence.ofpfr^ the 
iwpKBiv'infotmation. 1 'stamfc .dnraro ) . ,^ . 
sSe [Sm^ALl A black mineral composed of hydrous 
Sofrn.^a4anese,calcSu«.Midmagnerium;occOT 

s»*=iN)' l^fefo'fundesired black and whi^ l^ 
sometimes produced when a facsimile signal undeigoes a shaip 
S^cCge. [MED) AspeechdUordermarkedbyiep- 
SlCofwoXsyllables.orsounds.or by hesittt^^^ 

a'u^Xf 'iMmS' A thennodynamic diagram with 
at moXric teLenaure as the * axis and atmo^^ 
TiKwer WWaTthe y ordinate, inoeasing downward; 
ISttnSiX o ^ve. AIM known as adiabatic chart; pseu- 

s'?:^'^A JSLIi twist in whKh the spiral, 
resemble the letters, i'es.twist) 

Kf.ti?"S5toJ Aiubfamily of but^rflie, in^the f«nily 
^ySair>^theprothoracic legs in a« .hale are non- 

8WaoSrtd-^^"5^U An order of crustaceans in jhe 
su^SSteS^rLiachaia^ I ."'8- 

^wIJ^iInveoo) M order of the class Hydroxoa m- 
^S?seTendbrighfly'coloredhn«chingoren« 
like cnidarians of wann seas. ( st9,tasn9 rt-na I 

«o)^^«rs^.7a-A^»S 
Sha.^;^^^o«nSho^ 

"^so?S^"lmi)rribU«rfinse.tMm.o.J«.ongue. I 

sKold lANAT] Pertaining to the s^lpidprooes. of the 
Xpllbo««Klthehyoidbone VfTj^^f^ 
styloid [zoo) Resembling a style. I sfl.l«dl 
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Short-nosed sturgeon (Aeipmter 
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$p9ce polar coordinates 



spadix 1875 



the pejrncabiiity of a vacuum is aibitnirily tal^en as. unity; in the 
inetcr-kilogram-second-ampere system, it is 4it X 10""' 
{ 'sp3s ,p3Pme'Q*bil:?d*c ) 

space polar coordinates [math] A system of coordinates 
{,y which a point is located In space by its distance from a fixed 
point called the pole, the colatitude oi angle between the polar 
j^is* (a reference line througjj the pole) «nd the radius vector 
(3 straight line coniiecting the pole and the point)^ and the lon- 
gitude or angle between a reference plane containing the polar 
aiis .:&nd a plane through the radius vector and pplar axis. 
' (' 'spas 'pO'lw J«>'6rd'an-ott j 

spaceport, [aeroeno] An installation used to test ^nd launch 

jpjjpjecrafl. (. 'spas.'port } 

space power system [aero enc] . An on>board assemblage 
pf:.equipnient to generate arid distribute electrical energy on 
stjti^lUVts and spacecraft. ( 'spfts 'pat^.'dr .sis'tsm } 
space probe [aero enc] An instrumented vehicle, the pay- 
'.{q^ of a rocket-launching systerri designed speciiically for flight 
jnissions.to other planets or the moon and into deep space,, as 
Vistinguished from eaith-orbiting satellites. ( '8p3s .,pr6b ) 
spppe processing, [enc) The carrying out of various proc- 
esses aboard orbiting spacecraft, utitiziag the low-gravity, high- 
,ya^uni environmeat associated with these vehicles. { 'sp9s 
Sra,scs'ig] . 

^p^e quadrature [phys], A difference, of a quar^r- wave- 
length in the position of conesponding points of a wave in space. 
|-l5p$s ,kwfidT»'ch3r 1 . 

S|iace quantization . [quant mech] The quantizatioo of the 
(xmiponent of the angular 'momentum of a system in some sp^- 
jifiiyl direction. { 'spas .kwMQ'td'zA'Shdn } . 
s^cer [eng] 1. A piece of metal wire twisted at otie end to 
SoTva a guard to keep the explosive in a shothole in place and 
twisted at the other end to fomi a guard to hold the tamping in 
its place. 2. A piece of wood doweling interposed between 
..cjiarges to extend, the column of explosive. 3, A device for 
liolding two members at a given distance from each other. Also 
inoyfn as spacer block. 4. The tapered section of a pug joining 
^e.bairel to the .die; clay is compressed in this section before it 
i^ues through the die. ( 'sp3£*dr } 
inpacer block See spacer. { 'spas*3r ,bl^ | 
fpacer deoxyribonucleic acid [mol bio] Untranscribed 
{deoxyribonucleic acid (DNA) segments, usually containing rcp- 
^tiious DNA, of cukaryotic and some viral genomes flanking 
ifuncUonal genetic regions (cistrons). { |spas*ar d£|^*5€,rf'bo* 
.giijkje-ik'as'Sd) 

reconnaissance [^ero enc] Reconnaissance of the 
vwjrface of a planet from a space ship or satellite. ( 'spas ii,kan* 

;.|^ce reddening [asthon] Reddening of light from distant 
^ caused by selective absorption of blue light by inteisiellar 
rdiist clouds. [ 'spSs .red-an-ig J 

jtD^jpe reflection symmetry See parity. [ 'spSs rijAekTshdn 
>ip'»lre j . 

request (comput sci] A parameter that specifies the 
.^Qunt of storage space required by a new file at the time. the 
■^^P}|s created. ( 'sp^ ri.kwest ] 

|i|kce research [aero eno] Research involving studies of 
,^||(.aspects of environmental conditions beyond the atmosphere 
#j^^eai)& { '8p3s.ri,S3rch ) 

tj^jfer strip [met] A strip or bar of metal placed in the root 
^*^:Weld joint, prepared for a groove weld, to serve as backing 
maintain rooi opening duriig welding. ( 'spis-ar .strip ] 
"^jce aatelllte [aero eno] . A vehicle, crewed or.uncrewed, 
|^4Qi|)iting the earth. { '$pas\sad*9l Jt ) 

^.shlp^ee spacecraft, {'spas .ship} 
^ce shuttle (aero eno] A reusable orbital spacecraft, de- 
1 to travel from the eanh to an orbital trajectory and then 
ii^m. { *spas ,sh9d-al ] 

ii9P simulator [aeroeno] l.-Any device which simulates 
^or more parameters of the space environment and which is 
" |lo test space systems or components. 2. Specifically, a 
i chamber capable.of reproducing approximately the vac> 
I And normal environments of space. | 'spas .sim-yo.iad' 

^.^tatlon [aero enq] An autonomous, permanent facil- 
space for' the conduct of scientific and technological re- 
' , earth-oriented applications, and astronomical observa- 
.( 'spas,stfi-sh3n ) 
^P^ sult {ENoj A pressure suit for wear in space or at very 



low ambient pressures whhia the atmosphere, designed to per- 
tnit the wearer to leave, the protection of a pressurized cabin. 
( 'spSs ,sttt 1 

space svippresslon [comfutsci]. Prevention of the. nonnal 
movement of paper in a computer printer after the printing of a 

•line of characters. { 'spas sd,presh-3a } 

space technology (a.erp. eng] -.^ The systematic application 
of engineering and scientific disciplines to the exploration and 
utilization of outer space. ( 'splis tek,nal*o*j£ <) 

space-time, [relat] A four-dimensional space used to rep- 
resent the universe in the theory of relativity, with three dimen- 
sions corresponding to ordinary space and the fourth to time. 
Also known as spaccrtiroe coatinuum. ( 'spas 'Cim ] 

space-time continuum See space-time. ( 'spSs 'tun kan'tin* 
ys'wam } 

space-to-mark transition [commi/n] The transition from the 
space condition to the mark condition in telegraphic communi- 
cation. ( IspSs 19 |m§rk tran'zish*9n ) 
Space Tracklng and Data Acquisition Network [eng] A 
networic of ground stations operated by the National Aeronautics 
and Space Administration, which (racks, commands, and .re- 
ceives telemetry for United States and foreign unmanned sat- 
ellites. Abbreviated STADAN. | 'sp^s 'trak^ig on Jdad-o ,ak? 
wd'zlsh-sn ,net,wdrk ) 

space vehicle See spacecraft. ( 'spfts ,vg*a-k9l } 
space velocity [astron] A star's true velocity with reference 
to the sun. [chem eng] The relationship .between feed rate 
and reactor volume in a flow process; defined as the volume or 
weight of feed tmeasuicd at standard conditions) per. unit time 
per unit volume of reactor (or per unit weight of catalyst), 
j 'sp5s va^od^ ] 

space walk [aero eng] The movement of an astronaut out- 
side the protected envirorunient of a spacecraft during a space 
flight; the astronaut wears a spacesuit.; ( 'sp^ ,w6k } 

space wave [electromag] The component of a ground wave 
that travels more or less directly through space from the trans> 
mitting antenna to the receiving antenna; one part of the space 
wave goes directly from one antenna to the other; another part 
is reflected off the earth between the antennas. | 'spas ,wav } 

space weapon [ord] A wes^ that travels through space 
and is directed against an enemy target whether on the ground, 
in the air, or in space. { 'spSs .wep-on ) 

spacing [graphics] The arrangement of characters, words, 
lines, and other elements to give the most pleasing effect on a 
printed page. | 'spfls'ifl ) 

spacing bias See bias telegraph distortion. ( 'spacir) ,br9S ) 
SfMclngoiamp [petroeng] A clamp for maintaining the rod 

string in the conect pumping position while the well is in the 

final stages of being fitted to the pump. { 'spas-ig ,klamp ) 
spacing pulse [commun] in teletypewriter operation, (he 

signal interval during which the selector unit is not operated. 

( 'spas'io ,p9ls } 

spacing wave 5ef back wave. { 'spasno ,w3v ) 
spaclstor [el.ectr] A multiple-terininal solid-state device, 
similar to a transistor, (hat generates frequencies up to about 
10,000 megahertz by inject'mg elecUrons or holes into a space- 
charge layer which rapidly forces these carriers to a collecting 
electrode. [ spft'sis-tsr | 

spackilng [eng] The process of repairing a pan of a plaster 
wall or mural by cleaning out the defective spot and then patch- 
ing it with a plastering material. { 'spak'lio ) 

SPAOATS See space detection and tracking system. 
( 'spa,dats } 

spade [oes eng] A shovelUke implement with a flat oblong 
blade; used for turning soil by pushing against the blade with 
the foot, [ spad } 

spade bolt [dbsenc] A bolt havuig a spade-shaped flattened 
head with a transverse hole, used to fasten shielded coils, ca- 
pacitors, and other componente to a chassis. { 'spSd ,bOlt ) 

spade drill [des eng] A drill consisting of three main pans: 
a cutting blade, a blade holder or shank, and a device, such as a 
screw, which fastens the blade to the holder, used for cutting 
holes over 1 inch (2.S4 centimeters) in diameter. { 'spad ,dril } 

spade grip [ord] ' D-shaped. handle for pointing a gun, fas- 
tened on the rear of the. receiver of certain, flexible. automatic 
weapons. ( 'spad .grip ) 

spade lug [des eng] An open-ended flat termination for a 
wire lead, easily slipped under a terminal nuL ( 'spad ,l9g } 
spadix [BOT] A fleshy spike that is enctoscd in a leaflike 



